IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
UNITED STATES OF AMERICA
Plantiff,
V. No. 99 C 4461

CITY OF CHICAGO HEIGHTS,

Defendant.
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MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, District Judge:

Paintiff, the United States of America (“the Government”), brought this action against defendant,
the City of Chicago Heights (“the City”), under the Fair Housing Act, as amended, 42 U.S.C. § § 3601
et. seq. (“FHAA”), seeking declaratory and injunctive rdief, as wel as compensatory damages and the
impogtion of a avil pendty. The Government brings this action on behaf of Thresholds, Inc.
(“Thresholds’), anlllinois corporationwhichestablishes and operates group homesfor persons who suffer
from mentd illness The Government dleges tha: (1) the City intentionaly discriminated agangt
Thresholds proposed resdents on the bass of thar handicap, mentd illness, by refusing to grant
Thresholds a speciad use pamit in violation the FHAA (“intentiond discrimination clam”); (2) the City
violated the FHAA by failing to make a reasonable accommodation in its zoning laws to dlow Thresholds
to locate within 1,000 feet of another dleged “community family resdence” (“reasonable accommodation

clam”); and (3) the City’s new Zoning Code, enacted the same day the City denied Thresholds request



for agpecid use permit, December 21, 1998, violatesthe FHAA onitsface (¥ 1998 Zoning Code claim”).

The Government filed suit againg the City pursuant to 8 3614(a) of the FHAA, whichprovidesthat
the Attorney General is authorized to commence a civil actionina United States digtrict court “[w]henever
the Attorney Generd has reasonable cause to believe that any person or group of persons is engaged in
apattern or practice of resstance to the full enjoyment of any of the rights granted by this subchapter, or
that any group of persons has been denied any of the rights granted by this subchapter and such denid
rasesan issue of generd public importance” 42 U.S.C. 8 3614(a). The Government hasfiledamation
for partid summary judgment onitsreasonable accommodationand 1998 Zoning Code clams. The City
filed a cross-motion for summary on the same two dams, plus a motion for summary judgment on the
Government’sintentiona discrimination clam. The City dso filed a motion to strike selected portions of
the Government’ s evidence submitted in support of its motion for summary judgment. For the following
reasons, the City’ smotionto strikeis DENIED. The Government’s motion for partid summary judgment
iISGRANTED in its entirety, and the City’ s motion for summary judgment is DENIED in its entirety.

STATEMENT OF FACTS!

Background

Thresholdsisanlllinois non-profit corporation accredited by the Commissonon Accreditation of
Rehabilitation Fadilities and licensed with the Illinois Department of Human Resources. Thresholdsisin

the business of providing psycho-socia servicesto individuds withmentd illness, induding schizophrenia,

! The following statement of facts comes from the parties Loca Rule 56.1(a) and 56.1(b)
Satements of materid facts and accompanying exhibits.
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bipolar disorder, and mgor depression. Defendant, the City of Chicago Helghts, isamunicipdity located
in Cook County, Illinois, and organized under the laws of Illinois. Chicago Heights exercises zoning and
land use authority over land within its boundaries.

Thresholds primary godl is to integrate persons with serious mentd illness into the community.
Thresholds provided renahilitative hdp to its dients, helping them to learn socid skills, to resume thelr
education, to live independently, and to go back to work. Thresholds treats between 6,000 and 7,000
persons annudly from approximately 24 branches in the Chicago area. One way in which Thresholds
provides these services is by establishing group homes and other residentid settings inwhichpersons with
mentd illness can live, aided by professond g&ff. Thresholds group homes provide asupportive, family-
like atmosphere to ad in the trangtion to community living.

Dr. Thomas Smpatico, the Government’s expert witness, is Chief of the Bureau of Chicago
Network Operations for the lllinois Department of Human Services, Office of Mental Health. Dr.
Simpatico tedtified at his depositionto the prevaence of mentd ilinessand that “group homes offer anided
environment inwhichto hdp people anticipate and overcome the obstacles encountered in everyday living
while fostering the greatest possible degree of autonomy.” The group home is often the only gppropriate
trestment setting for persons for whom the hospita represents too restrictive of an environment but who
are not wdl organized enough for independent living. Dr. Simpatico opined that “group homes are
necessary for the successful trestment of persons withserious and persstent mentd illness” Dr. Smpatico
tedtified that heis aware of the location and concentration of al Office of Mental Healthfunded resources,
and tha group homes are badly needed in the south suburbs of Chicago, including Chicago Heights. Dr.

Simpatico based his opinion on his knowledge of epidemiologicd data regarding serious and persstent



menta illness and knowledge of the current levels of systems funding for mental hedlth services. In
particular, Dr. Smpatico testified that the Office of Mentd Health funds only three group homes located
in the City, one with an eight-person capacity, and two with a four-person capacity. Dr. Smpatico aso
testified that there is a need for resdentia servicesfor morethan sixteen persons withserious mentd illness
in Chicago Heights

The Nationd Association of the Mentdly Ill (“NAMI”), South Suburbs, is a parent group who
wanted housing for their own childreninthe south suburbs. At thetime Thresholds sought tolocateagroup
home inthe south suburbs of Chicago, NAMI wasin partnership with Thresholdsin providing servicesfor
persons with mentd illness. In particular, NAMI wanted housing that serviced their towns, one of which
was the City. The presdent of NAMI wrote aletter to Angdo Ciambrone, the City’s mayor, telling the
Mayor Ciambrone that the Thresholds project would benefit the City.

Il. 1972 Zoning Code

The City’ sland use and zoning regulations are contai ned withinthe City of Chicago Heights Zoning
Code. At the time Thresholds submitted its request for a specid use permit and the City denied that
request, the 1972 Zoning Code was in effect. The group home provisons inthe City’s1972 Code were
the result of an amendment enacted on October 15, 1990. For the sake of amplicity, this court refersto
the Zoning Code under which Thresholds' specid use permit was denied asthe “ 1972 Zoning Code.” The
1972 Zoning Code was amended on December 21, 1998. That new 1998 Zoning Code isaso at issue
inthislitigation. Again for the sake of Impliaty, this Court refersto that Code as the 1998 Zoning Code.

The purposes of the group home provision of the 1972 Code were stated as part of the 1990

amendmentsin aseries of “Whereas’ clauses. Those clauses are as follows:



WHEREAS, it hasbeen shown that large numbers of people with disabilities need to live
together incommunity residences with support staff as afunctiond family to be enabled to
live within the community and not be inappropriately forced to live in an institution or
nursng home

WHEREAS, community residences for persons with disgbilities are often the only way
large numbers of people with disabilities can be endbled to live within the community;

kkhkhkkkhkhkkhhhkkhhhkkhkhhkhkhhkhkhhkkhkihkkkk*%x

WHEREAS, the nationa Fair Housng AmendmentsAct of 1988 (102 U.S. Stat. 1619)
prohibits discrimination in housing againg persons with handicaps or disahilities,

WHEREAS, community residences for persons with disabilities is a resdentid use and
should be dlowedindl areasof the municipdity where other residentia usesare permitted;

WHEREAS, over 40 research studies of the impacts of community res dencesfor people
withdisabilitiesfind that such residences generate no adverse impacts on the surrounding
communities so long as they are licensed and not clustered on a block.
WHEREAS, it is necessary to prevent clustering of community residences on ablock in
order to facilitate normalization, one of the main functions of a community resdence, and
preserve the resdential character of the neighborhood.
To that end, a“family community residences’ was permitted to locate inasngle-family digtrict if it obtained
a Certificate of Occupancy.
The City’s 1972 Zoning Code differentiated between “families,” “community family residences,”
and “group community resdences” The 1972 Zoning Code defined “family” as.
one or more persons related by blood, marriage or adoption, or agroup of not morethan

five (5) persons (exduding servants), who need not be related by blood, marriage or
adoption, living together and maintaining a common household . . .

The 1972 Zoning Code defined “family community resdence’ as.



adngle dweling unit occupied on a rdative permanent basis in afamily-like environment

by a group of not more than eight (8) unrelated persons with disabilities, plus paid

professond staff provided by the sponsoring agency, ether living with the resdentson a

twenty-four hour bagis, or present whenever residents with disabilities are present at the

dwdling; and complies with the zoning regulations for the didrict in which the ste is

located.
“Group community residences’ were defined identicaly to “family community residences’ except that they
were homes of between nine and fifteen people. Pursuant to the 1972 Zoning Code, family community
residences were permitted uses in Sngle-family residentia zones provided they received a certificate of
occupancy. To receive a certificate of occupancy, community residences were required to meet two
requirements. (1) that the group home be “located at least one thousand (1,000) feet from any existing
community resdence. . . except when a specid use permit is issued to dlow a community residence to
locate closer than one thousand (1,000) feet to an existing community residence, and (2) the community
residence demonstratesthat it either obtained or isdigible for licenang or certificationrequired by the state
of lllinaisto operatethe residence. A family community residence that met these requirements could locate
in asgngle-family resdentia zone as of right. If acommunity residence did not meet these requirements,
that is, if it were located within 1,000 feet of an existing community residence, a specia use permit was
necessary under the 1972 ZoningCode. “Group community residences’ could locateinsngle-family zones
only if they obtained specid use permits, regardless of their distance to other group homes.

The 1972 Zoning Code set forth the authorization required for a specid use permit. It provides
that the City Council alone has the authority to grant or deny an gpplication for a specid use permit. The

1972 Zoning Code further provided that for each gpplication for a specid use permit, the Zoning Board

of Appeals (“ZBA”) “shdl report to the city coundil its findings and recommendations.” That Code



provided that “prior to submitting its report to the city council the zoning board of appeds shdl review the
report of the plan commisson and give due consderation to the plan commissions findings and
recommendations. The 1972 Zoning Code provided that the ZBA shall keegp minutes of its proceedings
and that “findings of fact shdl be included in the minutes of each case and the reasons for granting or
denying each applicationshdl be specified.” The 1972 Zoning Code dso set forththe standardsthe ZBA
must use in determining whether or not to recommend the granting of aspecia use gpplication. TheZBA
isasaven-member board gppointed by the mayor and the City Council. The Plan Commisson isanine-
member board, appointed by the mayor.

[1. Thresholds Seeks to L ocate in Chicago Heights

Beginning in the Spring of 1995, Thresholds expressed aninterest in locating in Chicago Heights,
paticularly at 619 West 15th Street, to Joseph Christofandli, the former City Planner. OnMay 30, 1995,
Chrigtofaneli wrote to Thresholdsthat the property “is currently zoned as a R-1 Single Family Residence
Didtrict,” and that the zoning classficationis appropriate for afamily community resdence. On November
9, 1995, Thresholds entered into an option to purchase agreement for the property at 619 West 15th
Street. On August 1, 1995, Thresholds purchased the property. The application for HUD section 811
funding required, among other things, that Thresholds engage an architect and engineer, obtain working
drawings and specifications for the proposed group home, conduct environmenta testing on the Site,
prepare asurvey, obtain a contractor, and have that contractor prepare acost breakdown for the project.
Thresholds submitted itsapplicationfor HUD fundingon July 7, 1997. At varioustimesin 1996 and 1997,
Thresholds communicated with the City employees in the water, building, and fire departments regarding

sewer hook-ups and ingpection for the proposed group home.



OnNovember 24, 1997, Chrigofandli informed Threshol dsby | etter that itsproposed construction
of afamily community residence “is denied due to another family community residence located at 662 West
14thPlace.” Christofandli stated that the existing family community residence at 662 West 14th Placewas
within 1,000 feet of the 15th Place property and cited the 1,000 feet spacing requirement for community
resdences. Chrigtofandlli’s letter was the first time Thresholds became aware that there was another
facility within 1,000 feet of the 15th Street property.

OnMay 21, 1998, Thresholds submitted a specia use permit gpplication to the City requesting a
walver of the spacing requirement to permit it to construct and operate agroup home for eight adult persons
with mentd illness and a professond staff member. 1n making the request, Thresholds asked the City to
make a “reasonable accommodation” for people with disabilities, who would resde there, as set forthin
the Far Housing Act Amendments of 1998, 42 U.S.C. § 3604(f)(4)(B). Thresholdsincluded, amongthe
attachments to the gpplication, acopy of the warranty of deed showing that it had purchased the property
at 619 West 15th Street. Thresholds' specid use permit gpplicationwasthe firgt gpplicationthe City had
ever recaived requesting awaiver of the City’ s spacing requirement under the 1972 Zoning Code.

Thresholds gpplication for a special use permit was sent to the City Council. On June 1, 1998,
the City Council sent the gpplication to the Zoning Board of Appeds (“ZBA”) for apublic hearing. Ata
Jduly 1, 1998 public hearing, Christofandlli stated that Thresholds proposed dte was within gpproximeately
450 to 500 feet of another family community resdence.  Thresholds was represented by Julia Rupp, its
Director of Adminigration, Mary Lang Antilotti, ProgramDirector for Thresholds South Suburbs, and Don
Pyles, a member of Thresholds Board of Directors, at the July 1, 1998 meseting. Rupp described

Thresholds as serving people with mentd illness for the past 35 years, and stated “[w] € re probably the



largest provider and one of the most respected nationdly.” Rupp described the operation of the proposed
group home: it would serve adults with menta illness, would be supervised -- trained staff would be
present whenever resdents were present and there would be a a live-in gaff person, and the resdents
would be required to attend some kind of structure during the day, such as work or work adjustment
traning. Rupp further testified that 99% of the residents take medication for their illness, that medication
was a very important part of the program, and that the resdent staff monitors the taking of medication.
Rupp stated that Thresholds tries to move people into the home that are from the area, that Thresholds
aready serves people from the Chicago Heights area at a day program, and that NAMI wanted housing
inthe areafor thar family membersthat live here. Rupp aso explained that Thresholdshad been told by
Chrigtofandlli that the land was properly zoned for agroup home before purchasing the property, that the
building would be paid for with money from HUD, that the process of obtaining money fromHUD isvery
long, and that Thresholds was not told of the other home until it had a contractor and was ready to start
the project. Rupp dso addressed concernsover density of group homes, explaining that Thresholdswants
“to be integrated in the community . . . one of the things we like about our community is diversity and
integration.” Rupp explained that the 14th Street home had only threeresidents, and that they had different
disabilities than Thresholds proposed residents. Rupp also answered concerns that the residents would
be violent, explaning that Thresholdsis very assertive about making sure that persons are stable and able
to stay in the community before they are accepted by Thresholds and that Thresholds dways gets dong
very wel with its neighbors.

The Plan Commisson hed a meeting on July 29, 1998. Thresholds was again represented by

Rupp, Lang-Anzilatti, and Pyles. There, Thresholds provided an overview of the program and described



its proposed residents. Thresholds explained that it had applied for HUD funding and that it takes along
time to get that funding in place. Thresholds requested that the City make a reasonable accommodation
asoutlinedinthe FHAA. Community residents gppeared at the meeting and spoke againgt the Thresholds
goplication. Chrigtofanelli estimated that there were 25 to 30 people present in the audience, which was
more than the norm. Six people from 15th Street and 16th Place spoke to the Commission, Stating that
they worried about encroaching negative influences, induding crack houses and drug deders, and that a
community residence would be another negative influence that would lower the property vaue of their
homes. Rupp assured the audience that their property values would not go down, and that she would
provide research studies if anyone wanted to see them. At the end of the July 29, 1998 mesting, the Plan
Commission voted unanimoudy to recommend that the City Council deny Thresholds agpplication for a
specia usepermit. Christofandlli testified that any deliberation over agpecid use permit gpplication occurs
a the forma meetings of the Plan Commisson. One member of the Plan Commission testified that there
was no discussionamong the members of the Plan Commissionas to how they would vote before the vote.
The Plan Commisson minutes for the meeting do not set forth any reasons for recommending that the
Thresholds gpplicationbe denied. Therecommendation of the Plan Commissionisset forthinaletter dated
December 2, 1998. That letter recommended denid of the application and contained no findings.

A ZBA medting was hdd Augugt 19, 1998 to discuss Thresholds application for specid use
permit. Thresholds application wastabled, but community residentswere present and permitted to speak
agang the gpplication. Those residents who spoke stated that they supported the 1,000 foot spacing
requirement. The resdents were informed that they could take the issue up a the next scheduled meeting

of the City Council, August 24, 1998. The resdents did appear at the City Council meeting and voiced

10



their objectionto Thresholds' gpplication, dthough the matter was not onthe agenda. At a September 23,
1998 mesting of the ZBA, the gpplication was again tabled.

At an October 21, 1998 meeting between representatives of the United States Attorney’s Office
and Chrigofandli and City Corporation Counse August Anzemlo, the City offered to exchange the
property Thresholds owns at 619 West 15th Street with another parcel of land e sawhere in the City.
Thresholds rejected the offer because of worries that it would delay the project by a minimum of two
years.2 Thresholds Executive Director, Dr. Jerry Dincin, testified that he had once before agreed to trade
stesin the City of Chicago and as of August, 2000, five years had gone by and the Thresholds housing
dill had not been built. The City offered to do everything in its power to speed up Thresholds HUD
funding if Thresholds accepted the dternate Ste. The City dso offered to assst Thresholds in any way
possible with its gpplications for city permits.

The ZBA met again on December 2, 1998. Thresholds application was the only item on the
agenda. Community resdents again appeared at the medting and presented a petition which contained
goproximately 144 sgnatures, urged the City to deny the request from Thresholds, stated that two homes
within 500 feet of each other “will overtax the resources of the neighborhood,” and stated “[d]ue to the
extreme drugs and acohol in the area, it would be in the best interests of the perspective [Sic] occupants
and present residents of the neighborhood to build this home in another area” The resdentsaso voiced
oral objections to the gpplication, induding comments such as “we have enough problems” Any

deliberation over a speciad use permit by the ZBA happened a the forma meetings of the ZBA.

The City “denied” this fact, but offers no factual support for its denid. It is therefore deemed
admitted under Loca Rule 56.1(b)(3)(B).
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Chrigofandli testified that “chances are’ that he told the ZBA how the Planning Commission had voted,
that the vote “would be important information for them,” that he did not tell the ZBA the reasons for the
Planning Commission’ s vote because the Commission stated no reasons for the vote in its letter, and that
he did not recdl the ZBA asking for the reasons for the Plan Commission vote. The ZBA voted
unanimoudy at its December 2, 1998 meeting to recommended that the City Council deny Thresholdsa
gpecid use permit. The recommendation of the ZBA isset forthinaletter dated December 3, 1998. The
ZBA made no written findings of fact, nor did it st forthinwriting the reasons for its recommendation or
the evidence considered by the ZBA in making itsrecommendationto deny Thresholds specia use permit
goplication.

On December 21, 1998, the City Council met to vote on Thresholds gpplication. Three City
Councilpersons testified that they were given no written findings of fact explaining the bassfor the ZBA's
recommendationto deny Thresholds permit. Mayor Ciambronetestified that he did not know the reasons
the Plan Commissionor the ZBA voted to recommend denying the gpplication. Community resdentsagain
appeared and voice opposition to the goplication; no resdent spoke in favor on the gpplication. The
commentsgenerdly reflected concernover “ crazy people’” wandering the nelghborhoods and devauing of
property in the neighborhood. One alderman asked if therewas anyone from Thresholds present. Rupp
stated to the Council that Thresholds representatives had attended hearings and answered residents
concerns, had gone to the City three years prior to ensure that it had gppropriate zoning, that the project
would be paid for by HUD and the funding had taken along time, that Thresholds was about to break
ground when it was informed about the other group home, and that the City’s zoning which prevented

Thresholdsfrommovinginisagaing the FHAA. Rupp then offered to answer any questions. In response,
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Mayor Ciambrone stated “I think we had the hearing before the Plan Commission and Zoning Board.”
One aderman asked whether Thresholds funding would be jeopardized if it did not go forward. Rupp
responded that funding was tied to that location, that it was possible to move, but that the process was
lengthy and that it would take yearsto obtain the funding, and that Thresholds had to move alocationonce
beforein Chicago and that the funding had been substantially delayed asaresult. One dderman requested
additiond timeto study the matter. The Mayor did not respond to that request, but instead called for aroll-
cdl. The City Council voted a the December 21, 1998 meseting to deny Thresholds agpplication for a
gpecid use permit. Three members voted to abstain and the Mayor cast the tie-breaking vote to deny the
goplication.

Joseph Chrigtofandli is the former City Planner and the head of the City’s Planning and Zoning
Depatment. The City designated Christofandli, pursuant to Federal Rule of Civil Procedure 30(b)(6), as
its representative to testify on its behalf regarding the reasons for the December 21, 1998 decision of the
City Coundil to deny the request to grant aspecia use permit to Thresholdsto operate afamily community
resdenceat 619 West 15th Street, how the City reached that decison, the facts that support that decison,
the persons consulted withreferenceto that decison, and what documentsthe City relied upon in reaching
its decison. Christofandlli testified that the City Council voted to reject the application because they
accepted the recommendations of the Plan Commissonand the ZBA. Christofandli did not testify to any
other reason the City Council voted to reject the gpplication. Christofandli dso testified that the City
Council was not compelled by law to accept the recommendation of the ZBA and the Planning
Commisson.

August Anzdmo isand was at dl timesrelevant to this action corporation counsd to the City. The
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City designated Anzdmo as its representative, pursuant to Rule 30(b)(6), to testify on itsbehdf regarding
whether the City maintains inthis action that granting Thresholds aspecid use permit to construct itsgroup
home at 619 West 15th Street is a reasonable accommodation, and if not, to testify as to any and dl
reasons the City hasfor bdieving that the requested accommodation, aspecial use permit, isnot reasonable
or necessary to afford the prospective resdentsan equa opportunity to use and enjoy adwdling, the facts
whichsupport those bdliefs, the persons consulted withreference to whether granting the specia use permit
is reasonably necessary, and the documents the City relies upon relating to its beliefs on reasonable
accommodation. Anzelmo testified that the City does not contend that the operation of the Thresholds
group home at 619 West 15th Street would dter the resdentid character of the neighborhood. Anzelmo
testified that the City does not claim that dlowing Thresholds to operate its group home on 15th Street
would pose athreat or danger to public hedlth, injure or harm othersin using their property, subgtantialy
diminish or impair property vaues in the vicinity of the proposed home, or impede surrounding property
owners in developing and improving their properties. Anzelmo aso tetified that the City does not cdlam
that there are inadequate utilities, that thereisinadequateoff-street parking, or that therewould be difficulty
with respect to vehiclesentering and leaving the proposed home.  Anzelmo testified that afinancia burden
could exig for the City inthe formof increased litigationcosts arisng fromother group homeprovidersaso
seeking exceptions to the spacing requirement, that those costs would be financid and adminigtrative
burdens on the City, that Thresholds' locationwould “wreak havoc” onthe City’ s Zoning Ordinance, and
that granting the accommodationwould render the dispersal provision® meaningless’ becauseit would open
the door for amilar requests and create a precedent that would lead to undesirable dustering of group

homes.
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V. The 1998 Zoning Code

On December 21, 1998 the City enacted a new Zoning Ordinance, No. 98-36 (the “ 1998 Zoning
Code”). The 1998 Zoning Code has nine requirements that a*“group home” must meet in order to locate
inagngle-family digrict. Among the nine conditions required of group homesin the 1998 Code are:

Q) the use shdl occupy adetached single-family dwelling, whichis consigtent intype
and general outward appearance with other residences in the area where it is
located,

2 the fadility shdl be operated by a governmenta, religious or other non-profit
agency,

3 occupancy shdl not exceed one person per room, meaningawhole roomused for
living purposes.

4 an ingpection by the code enforcement department ensures that exiging building
code requirements for residences are met prior to any occupancy or re-

occupancy.

The 1998 Zoning Code defines * group home’ as:
a detached, sngle family dweling owned and operated by a governmentd, rdigious or
other not-for-profit agency occupied on a relatively permanent basis operated as a
functiond equivaent of atraditiond family by agroup of not more than eight (8) unrelated
persons (indusve of resdent gaff) who. . . require assi stance and/or supervison, and who
reside together as a sngle housekeeping unit; and, which meets the requirements of al
relevant Federal, State, and local codes. . .

The above stated four conditions apply only to group homes. Group residences of greater than eight

persons are not allowed even as specid uses in angle-family zones under the 1998 Zoning Code.
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V. The Residence at 662 West 14th Place

Through discovery, the Government found more information about the nature of the 14th Place
residence within 1,000 feet of Thresholds proposed residence upon which the City’s denia was based.
The residence located at 662 West 14th Street is on a different street than Thresholds' proposed ste.
Mélissa Wright, the Associate Director of the Office of Developmentd Disahilities, Illinois Department of
Human Services, submitted adeclarationwhichstated that informationabout the 14th Place home iswithin
her office’s data base, of which she has knowledge. From that knowledge, Wright stated that the 14th
Place homeisafive-personhome for people withdevel opmental disabilitiesinwhichthe clientsreceive 24-
hour “shift gaff” as opposed to “foster care” support. Thenight shiftisreported as“awake.” Theresdents
of the 14th Place home have a diagnosis of mental retardation; one resdent has mild retardetion, one has
severe menta retardation, and three have profound mentd retardation. Two of the five residents are
primarily non-ambulatory, and dl are restricted in their ability to move around.

Dr. Smpatico vigted both the 14th Place home and Thresholds proposed site, and testified that
in his dinica opinion, placing the Thresholds group home at its desired location would not create an
inditutiond environment in that area. Dr. Smpatico’ s opinion was based on the fact that the two locations
arefunctiondly separate and open on to separate streets, onthe fact that each home would serve dinicaly
diginct populations, and the fact that the residents at the 14th Street home are profoundly impaired and
cannot leave the home unattended. Dr. Smpatico tetified that he believed that the distance between the

two resdences would “in no way compromise[] the trestment of either group.”

ANALYSIS

16



The City’ sMotionto Strike Selected Paragraphs of the Government’s Rule 56.1(a) Statement of
Facts

The facts, as outlined above, are dmost entirely undisputed. However, the City moved to strike
some of the Government’ s facts on the bas's that the Government relies upon “new” evidence that was
never submitted to the City in Thresholds specid use permit gpplication. In support, the City argues a
variety of legd postions. The first argument is that this court may not consider evidence that was not
submitted to the City in Thresholds application for apecia use permit. That argument demonstratesthe
City’s fundamenta misunderstanding of the nature of this litigation. These cross-motions for summary
judgment are not areview of anadminidrative decisionmade below, suchthat this court reviewsthe City’s
decision for abuse of discretion and considers only the evidence submitted to the administrative bodly.
Rather, adistrict court action chalenging a zoning decision under the FHAA is a de novo proceeding in
which evidence need not have been presented to the defendant or an administrative body in order to be
considered. Evidence the City did not consider & the time it decided to deny Thresholds specid use
permit may not be relevant to resolving the City’s intent, but it is relevant to whether the City falled to
reasonably accommodate Thresholds. As such, the Government’s evidence that was not previoudy
submitted to the City isno more“new” or irrdlevant than any other evidencewhichis ever obtained through
discovery once litigation has begun.

The City cites no authority to support itspositionthat this court is limited to the evidence submitted
to it, and this court’ s research has adso revedled no such authority. To the contrary, other district courts
have considered evidence which was not considered by the municipa decison-maker. See ReMed

Recovery Care Cir. v. Township of Willigown, 36 F. Supp. 2d 676, 686 n.8 (E.D. Pa. 1999) (“Although
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ReMed apparently did not present this evidence to the Board, this court is not limited to consideration of
the record before the Board and may consider new evidence presented by ether party.”); see dso Stuart

Circle Parish v. Board of Zoning Appeals, 946 F. Supp. 1225, 1229 (E.D. Va. 1996) (declining to

exercise Y ounger abgtention from federal court because a paralel state court proceeding was generdly
limited to the record before the Zoning Board of Appeals, while the federal court wasnot). Moreover, the
FHAA and the palicy behind the statute dl favor the position that this court is not limited to the evidence
submitted to the City only. Under the FHAA, the Attorney Generd is authorized to enforce its anti-
discrimination provigons by “commending] acivil action inany gppropriate United States district court.”
42 U.S.C. 8§ 3614(a). The gtatute does not authorize nor require the United States to appear as a party
in municpa proceedings. As such, the Government was not a party to the City’s zoning action, and
therefore should not be limited to the evidence presented there. A contrary result would restrict the
Government’ s ability to enforcethe FHA A and would require group homesto hireexpensive attorneys and
experts to make ther records complete a the municipa level.

The City aso argues that the Government’s “new” evidence violates the principle of judicial
estoppel, which bars alitigant who has prevailed in one proceeding from taking the opposite positionin a

subsequent proceeding. See, eq., Czajkowski v. City of Chicago, 810 F. Supp. 1428, 1434 (N.D. IlI.

1992). The City’ sargument is misguided for threereasons. Firg, the Government was not a party to any
prior proceeding in this matter, and therefore has dleged and maintained only one pogtion throughout this
controversy -- that the City discriminated againgt Thresholds in various ways.  Second, Thresholds, on
whose behdf the Government brought this action, was not the prevailing party at the municipa level, such

that the doctrine of judicia estoppel is not triggered. Finally, even if Thresholds had prevailed at the
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municipd leve, it has maintained a consgtent position throughout its involvement with the City. While
discovery has fleshed out Thresholds clams by adding additiona evidence to support them, Thresholds
hasdways maintaned that the City’ srefusd to grant it a conditional use permit would congtitute aviolation
of the FHAA. The evidence and arguments submitted by the Government in support of its motion for
summary judgment whichwere not presented to the City are not barred by the doctrine of judicid estoppel.

For the reasons stated, the City’s motion to strike is without merit. The opinions, data, and facts
relied upon by Dr. Thomas Simpatico and evidence concerning the nature of the group home located at
622 West 14th Place was properly submitted in support of the Government’ s summeary judgment motion
and will be considered by this court.

The City d'so moved to strike evidence of community oppositionto Thresholds' proposed specia
use permit fromthe Government’ s56.1(a) Statement of Uncontested Facts because the Government isnot
moving for summary judgment on itsintentiond discrimination dam, so the City’s motives in denying the
permit are not relevant. The Government submitted the facts® only to show the context inwhich the City’s
decison was made,” and did not rely upon those facts in its argument section.  This court agrees that
community oppositionis not relevant to the issue of reasonable accommodation, and therefore cannot and
will not congder that evidence in ruling on the Government’ smotionfor summary judgment. Evidence of
community opposition voiced to the ZBA, Panning Commisson, and the City Coundl is, of course,
relevant to the City’ s motionfor summary judgment on the Government’ sintentiona discrimination clam.
This court thus will consider evidence of community oppostion in ruling on the City’s mation for summary
judgment on the Government’ s intentiond discrimination claim.

Withthose prdiminary matters out of the way, this court considersthe merits of the parties cross-
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motions for summary judgment.

Il. The Government’s Motion for Partia Summary Judgment on Reasonable Accommodation and
1998 Zoning Code Claims

While the City moved for summary judgment on the Government’ sentire complaint, induding the
intentiond discrimination claim, the Government’s mation for partid summary judgment is limited to two
of itsdams (1) that the City’ sfailureto grant Thresholds a specid use permit to operate within 1,000 feet
of aresdencelocated at 662 West 14th Street condtitutes afalureto provide Thresholdswithareasonable
accommodetion in violation of the Fair Housng Act, asamended (“FHAA”), 42 U.S.C. 8 3604(f)(2)(A)
and 3604(f)(3)(B); and (2) that the City’ s 1998 Zoning Code contains unlawful restrictions ongroup homes
inviolation of the FHAA. TheFar Housng Act declaresit unlawful “[t]o discriminateinthe sale or rentd,
or to otherwise make unavailable or deny, adwelling to any buyer or renter because of ahandicap of . .
. that buyer or renter.” 42 U.S.C. 8 3604(f)(1)(A). The Government argues that the City’s undisputed
actions violate the FHAA, and that the FHAA mandates this court to enjoin those actions.

A. Reasonable Accommodation Claim

The Government firg arguesthat the City violated the FHAA by rdying uponits1,000foot spacing
requirement for community family residencesto deny Thresholdsthe right to locate at 619 West 15th Street
because the other aleged “community family residence,” located less than 1,000 feet away at 662 West
14th Place is not a* community family residence’ within the meaning of the 1972 Zoning Code. As such,
the Government argues, Thresholds has the right to locate at its proposed location as a matter of right. In
the dternative, the Government argues that the City violated the FHAA by fdling to reasonably

accommodate Threshold inrefusing to grant Thresholds a special use permit to locateat itsdesired location
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despite the 1,000 foot spacing requirement.

1. Thresholds Entitlement to Locate at 619 West 15th Street as a Matter of Right

Under the City’ s1972 Zoning Code, as amended in 1990, a“family” wasdefined as. “fiveor more
persons related by blood, marriage, or adoption, or a group of not more than five (5) persons (excluding
servants), who need not be related by blood, marriage or adoption, living together and maintaining a
common household.” Incontrast, “family community resdence” was defined inthe 1972 Zoning Code as
“asngle dweling unit occupied on a rddive permanent bads in a family-like environment by a group of
no more than eight (8) unrelated persons with disabilities” The “community family resdence’ located a
662 West 14th Street, less than 1,000 feet from the proposed Thresholds site, is afive-person homein
which dientswith developmentd disabilities recaive 24-hour “shift-gaff” support, as opposed to “foster
care” support. The night shift saff isreported as“awake.” Assuch, the 662 West 14th Place residence
fitsthe définitionof “family” as well as the definition of “family community residence’ under the 1972 Zoning

Code.®

3The City does not deny that the residence at 662 West 14th Place houses five or |ess persons or
otherwise fails to meet the definitionof “family” under the 1972 Zoning Code. Nor does the City attempt
to judtify treating the residence as acommunity residencerather thanas afamily. Instead, the City moved
to strike the Government’ s evidence in support of this argument, a declaration sgned by Melissa Wright,
the Associate Director of the Office of Developmentad Disabilities for the lllinois Department of Human
Services, onthe bads that the evidence was not presented to the City. This court has denied that motion.
See Sec. |, infra Accordingly, the facts are admitted. The City also argues that the argument should not
be consdered because it was not aleged in the Government’s complaint in this litigation. Thiscourt finds
that the Government was under no obligation to alege this theory in its complaint. The Government’s
complaint, aleging failure to reasonably accommodate Thresholds' residents, was more than sufficient to
meet the requirements of Fed. R. Civ. P. 8. Thresholds and the Government were informed by the City
that the resdence at 662 West 14th Place was a family community residence, and relied upon that
representation. The Government now has the benefit of discovery to show that the City’ s representation
was erroneous. Rather than cite to facts or law in support of its position, the City hides behind labds of
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TheGovernment arguesthat Thresholdsis entitled to locate within 1,000 feet of the 662 West 14th
Pace resdence because it isa“family” within the meaning of the 1972 Zoning Code, and a city may not

subject agroup home whichmeets the definition of “family” to conditions which are not imposed onother

“families” In support, the Government cites Children’s Alliance v. City of Bdlevue, 950 F. Supp. 1491
(W.D. Wash. 1997). Inthat case, the court hdd that a statute which defined both “family” and *group
facility” and specified thet if a group home fit within both definitions, the “group facility” characterization
controlled, resulting in different trestment for groups on account of their familid status or handicap, was
faddly discriminatory. 1d. at 1497. Here, the Zoning Codedoesnot explicitly statethat “family community
residence’ trumps “family” when a group home meets both definitions. However, the City clearly did
chooseto |abel the home at 662 West 14th Place as a“family community residence’ rather thanasafamily,
or else Thresholdswould not have needed to apply for aspecia use permit in order to locate within 1,000
feet of it. Assuch, in practice, under the 1972 Zoning Code, groups of five or lessunrelated persons with
disahilities are subject to conditions to which amilarly stuated groups of five or less unrelated persons
without disahilities are not. The City offers no judtification for treating two groups, identica in Sze and
familid status, differently onthe basis of disahility. Assuch, the City cannot treet theresidence at 662 West
14th Place as a*“family community residence,” subject to locationrestrictions, rather thanasa*“family,” not
subject to those redtrictions, without violating the FHAA. Accordingly, the residence at 662 West 14th
Place cannot legally be considered a*family community res dence” withinthe meaning of the 1972 Zoning

Code. Assuch, thereis no evidence that there is alegitimate “family community resdence’ within 1,000

the Government’ s argument, caling it “ specious,” a“mockery of thislitigation,” and “maddening.” Those
labels will not suffice to defeat summary judgment.
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feet of the proposed Thresholds site, and Thresholds is entitled to locate &t its proposed location as a
matter of right.

Even if the 662 West 14th Place resdence were legitimately congdered a family community
residence, the City wasrequired to reasonably accommodate Thresholdswithinits Zoning Code. TheCity
failed to reasonably accommodate Thresholds by denying its gpplication for a pecid use permit.

2. The City’ s Refusd to Grant Thresholds a Conditional Use Permit

Evenif the resdence a 662 West 14th Place were alegitimate family community resdence, thus
subjecting Thresholds proposed ste to the 1,000 foot soacing limitation, the City is required to make
reasonable accommodations for Thresholds. Discrimination covered by the FHAA indudes“arefusd to
make reasonable accommodationsin rules, policies, practices, or services, when such accommodations
may be necessary to afford [handicapped] person[s| equa opportunity to use and enjoy adwelling.” 42
U.S.C. §3604(f)(3)(B). Boththe Supreme Court and the Seventh Circuit have recognized the FHAA’s
stated policy “to provide, within congtitutiond limitations, for fair housing throughout the United States,”

42 U.S.C. 83601, its“broad and inclusve’ compass, City of Edmonds v. Oxford House, Inc., 514 U.S.

725, 731, 115 S. Ct. 1776, 1780 (1995), and its “broad mandate to diminate housing discrimination

agang and equdize housing opportunities for disabled individuas, Bronk v. Ineichen, 54 F.3d 425, 428

(7th Cir. 1995).
Cases decided under the FHAA have held or assumed that the Act applies to municipdities,

induding reasonable accommodations in zoning ordinances. See Hemisphere Bldg. Co. v. Village of

Richton Park, 171 F.3d 437, 438 (7th Cir. 1999) (reasonable accommodation dam agang village). It

isundisputed that the proposed residentsof the Threshol dssiteare handi capped persons within the meaning
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of the Act, that Thresholds requested an accommodation from the City inthe formof aspecid use permit
in order to enable eight persons with mentd illness to live in agroup home at 619 West 15th Street, and
that the City denied that specid use permit. Therefore, the only remaining issue is whether the requested
accommodation was both reasonable and necessary. If the requested accommodation was both
reasonable and necessary under the undisoutedfacts, thenthe Government is entitled to summary judgment
on its reasonable accommodetion claim.

a Necessity of Thresholds Proposed Accommodation

As stated above, under the FHAA, discrimingtion includes a refusal to make reasonable
accommodations when such accommodations may be necessary to afford a disabled person equa
opportunity to useand enjoy adweling. 42 U.S.C. 8 3604(f)(3)(B). “[T]he concept of necessity requires
a aminimum the showing that the desired accommodation will affirmatively enhance a dissbled plaintiff’'s

qudity of life by andiorating the effects of the disability.” Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir.

1995). Haintiffsmust show that, but for the accommodation, they likely will bedenied an equa opportunity

to enjoy the housing of their choice. Smith & Lee Assoc., Inc. v. City of Taylor, 102 F.3d 781, 795 (6th

Cir. 1996).
The Seventh Circuit has recognized that for groups of handicapped persons who seek to live
together, ether for mutua support or to permit full-time care by a aff, joint living arrangements are

“essentid.” Brandt v. Village of Chebanse, 82 F.3d 172, 174 (7th Cir. 1996). The City itsdf

acknowledged the necessity of group homesinenactingitsgroup home ordinance. That ordinance, passed

on October 15, 1990 amending the 1972 Zoning Code, recognizes, inter dia:
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(2) It has been shown that large numbers of people with disabilities need to live together in
community residences with support gaff as a functiond family to be enabled to live within the
community and not be ingppropriately forced to live in an indtitution or nursing home;

(2) Community residences for persons with disabilities are often the only way large numbers of
people with disabilities can be enabled to live within the community;

(3) Community residences for persons with disgbilitiesis aresdentid use and should be alowed
indl areas of the municipdity where other resdentid uses are permitted; and

(4) Over 40 research studies of the impacts of community residences for people with disgbilities
find that such residences generate no adverse impacts on the surrounding communities so long as
they are licensed and not clustered on a block.
Assuch, the City itsdf has acknowledged that granting aspecia use permit to alow Thresholdsto operate
agroup home “will affirmatively enhance a disabled plaintiff’s qudity of life by amdiorating the effects of
the disability.” See Bronk, 54 F.3d at 429.

The Government also submitted extensive evidence demongrating the need for fadlities like
Thresholds in the south suburbs of Chicago and Chicago Heightsin particular. The National Association
for the Mentaly I1l, South Suburbs (“NAMI”), agroup of parents of mentaly ill persons, identified aneed
to bring housing for their children in that area. Dr. Simpatico, Chief of the Bureau of Chicago Network
Operations for the lllinois Office of Mentd Hedth, tedtified that group homes are needed in the south
suburbs of Chicago and Chicago Heights in particular. The City aso admits substantial evidence
demondirating the necessity of Thresholds services. For example, the City admits that Thresholds has
hel ped persons who suffer from schizophrenia, bipolar disorder, and major depression, and that one way
Thresholds provides services is by establishing group homes where persons with mentd illness can live

aided by professiond gteff inasupportive, family-likeatmosphere to aid the transition to community living.
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The City dso admits that group homes have a beneficid result to group home resdentsin generd.
Despitethis evidence, the City arguesthat itsrefusd to grant Thresholdsaspecia use permit merdy
makes|ocating inthe City more expensive for Thresholds and that Thresholds has no right to demand the
exact location on which it may locate. In so arguing, the City states that the FHAA does not “give
handicapped persons an unfettered right to demand waivers of faddly non-discriminatory zoning
ordinances.” That may betrue, but the ordinance & issue hereisfacidly discriminatory; “family community
resdence’ is defined as agroup of no morethaneght unrelated persons with disgbilities. As such, if the
residents of Thresholds did not have disahilities, Thresholds would not be considered to be a “family
community residence” and would not be subject to the City’s 1,000 foot spacing requirement. For the

same reasons, the City’ s reliance upon Brandt v. Village of Chebanse, 82 F.3d 172 (7th Cir. 1996) and

Hemisphere Bldg. Co., Inc. v. Village of Richton Park, 171 F.3d 437 (7th Cir. 1999) is unavaling. In

Brandt, the Seventh Circuit held that acity’ srefusd to alow the plaintiff to build multi-unit housng was not
a violaion of the FHAA because the zoning ordinance redtricting multi-unit housing did not distinguish
between disabled and non-disabled persons, and the plaintiff wished to build the unitsfor economic, rather
thantherapeutic, reasons. Brandt, 82 F.3d at 174. Smilarly, in Hemisphere, the Seventh Circuit hed that
afaddly nondiscriminatory maximumdensity requirement ordinancewhichmerdy raisesthe cost of housing
and hurtseveryone who would prefer to pay less and forgo whatever benefits the higher cost might confer
need not be waived for the handicapped. Hemisphere, 171 F.3d at 440. The Seventh Circuit held that
the duty of reasonable accommodation is limited to rules, policies, practices, or services that hurt

handicapped people by reason of their handicap, rather than that hurt them solely by virtue of what they

have in common with other people, such as a limited amount of money to gpend on housing. |d. at 440.
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Here, the City’s spacing ordinance is of the type that hurts people, including Thresholds proposed

resdents, by reason of thar handicaps. As such, Brandt and Hemisphere' s holdings, that rules which

amply make it more expensive for agroup to liveinaparticular dwdling do not violatethe FHAA, do not
apply to this case.

The City adso arguesthat the Government has not shown that Thresholds proposed location is
necessary vis-a-vis another location. Specificaly, the City arguesthat the Government has not shown that
Thresholds proposed location would amdiorate its resdents disabilities any more than some other
location, indluding the locationoffered by the City inresponseto this controversy. The thrust of the City’s
argument is that the Government bears the burden of demondtrating that Thresholds particular chosen
location at 619 West 15th Street is both reasonable and necessary. While the City is correct that the
Seventh Circuit has never expresdy held that a handicapped person has an absolute right to the residence
that he or she chooses, the remainder of the City’s argument is flatly wrong. As this court reasoned in
denying the City’s motion to dismiss, whether the offer of another parcel of land could ever be considered
a reasonable accommodation under the FHAA is doubtful, as the statute makes it unlawful to “make
unavailable or deny adwelling to any buyer or renter because of the handicap of . . . apersonintending to
resdein that dwdling after itis. . . madeavallable” 42 U.S.C. 8 3604(f)(1)(B). The statute thus speaks
to the denid of the opportunity to live in particular dwellings, not the denid of housng dl together. The
Seventh Circuit has expressed scepticism to the City’ s reading of the statute, noting that the Satute refers
gpecificdly to inequdlity of opportunity to live in a dweling, but has declined to expressly answer the
guestion as to whether a city’s providing handicgpped housing somewhere within its borders is sufficient

to satisfy the statute. Erdman v. City of Ft. Atkinson, 84 F.3d 960, 963 (7th Cir. 1996).
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The City arguesthat sucharule would diminate a plaintiff’s burden of showing that the requested
accommodation was reasonable and necessary. That is not the case. In a case such as this, a private
plantiff or the Government will dways bear the burden of showing the necessity of a group homein the
areain question -- i.e., that the home would amdiorate the effects of disabled persons’ disabilities-- and
that the request to locate in agiven location is reasonable.  This court is not holding that dl group homes
are necessary nor that al requests for spacing variancesarereasonable. In contrast, the City’ s reasoning
leadsto anuntenable result. No court has ever placed the burden on agroup hometo show that itsdesired
location is necessary or somehow unique in its ability to amdiorate the effects of its resdents disabilities.
Rather, courts have interpreted the FHAA to require ashowing that the requested accommodation is one

way of amdliorating the effects of the disability. See, eg., Oconomowac Resdentia Programs, Inc. v. City

of Greenfidd, 23 F. Supp. 2d 941, 958 (E.D. Wis. 1998) (“[T]he CBRF is one mode of amdiorating
[plantiff’s resdents] inability to live independently”). If the City’'s interpretation of the reasonable
accommodation test were the rule, it isdoubtful that any group home ever could preval onaFHAA dam,
because there will aways be some other parce of property uponwhicha comparable residence could be
established. Under the City’ slogic, acity could dways prevail by showing that there were other locations
avaladle for the home to locate somewhere in the city. However, the FHAA does not only outlaw
discrimination in the denid of al housing; it outlaws discrimingtion in the denid of particular dwellings.
The City has admitted to the amdiorative effects of group homes, and has not disputed that
Thresholdswould provide such benefitsto dtizens of the south suburbs and Chicago Heightsinparticular.
The City’s offer of another parcel of land or possble presence of other parcels of land suitable for

Thresholds purposes but not within 1,000 feet of another group home does not make Thresholds
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proposed site unecessary.  Accordingly, the undisputed facts show that Thresholds' proposed location in
the City was necessary is amatter of law.
b. Reasonableness of Thresholds' Proposed Accommodation
Under the FHAA, a necessary accommodation is reasonable unless it requires “a fundamenta
dteration in the nature of aprogram” or impaoses*undue financid and adminigtrative burdens.” Erdman v.

City of Ft. Atkinson, 84 F.3d 960, 962 (7th Cir. 1996) (dting Southeastern Community College v. Davis,

442 U.S. 397, 410, 412, 99 S.Ct. 2361, 2369, 2370 (1979)). Determining whether a requested
accommodation is reasonable requires, among other things, balancing the needs of the parties involved.
1d. at 963. “Therequirement of reasonable accommodation does not entail an obligation to do everything
humanly possible to accommodate a disabled person; cost (to the defendant) and benefit (to the plaintiff)

merit congderation aswdl.” Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995). The City argues that

granting Thresholds a conditiond use permit would require a fundamentd alteration in the nature of the
zoning program and impaoses undue financid burdens on the City.

i. Fundamenta Alteration of Zoning Prooram

The Government argues that the special use permit requested by Thresholds was specificdly
authorized by the 1972 Zoning Code and therefore cannot, as a matter of law and logic, require a
fundamentd dteration of the City’s zoning scheme. The declared purpose of the group home spacing
requirement inthe 1990 amendmentstothe 1972 Codewas “to prevent clustering of community residences
on a block in order to fadlitate normalization . . . and preserve the resdential character of the
neighborhood.” To that end, the 1972 Zoning Code's lig of “permitted uses’ in sngle-family resdentid

digricts included “family community resdences’ (group homes), o long as “the community residence is
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located at least 1,000 feet from any exising community residence, as measured from lot line to lot line,
except whena specia use permit isissued to dlow acommunity residence to locate closer than 1,000 feet
to an exiging community resdence” As such, the 1972 Zoning Code specificdly anticipated and
authorized a group home consisting of eght or fewer persons to exist within 1,000 feet of another such
home, so long asit obtained a specia usepermit. The 1972 Zoning Code dso dlowed for groups of fifteen
disabled residents in a sngle group home to operate in sngle-family resdentid neighborhood upon
obtaining agpecid use permit. Here, the two combined homes 500 feet gpart would house only thirteen
dissbled individuads. The City thus contemplated this number and density of disabled personsin its own
1972 Zoning Code.

The City argues that under thislogic of looking to the zoning code in question as evidence of the
lack of a fundamentd dteration, the spacing ordinance will become a nullity, and any home will be
permitted to locate wherever it chooses. This court disagrees. Granting aspecia use permit to alow two
group homesto co-exist within 1,000 feet of one another undoubtedly resultsinan® dteration” of the City’s
Zoning Code. However, theissuein thislitigation, as with every other request for an exemption from a
gpacing requirement, is and will be whether that dteration is “fundamentd.” There may be Stuationsin
whichthe distance betweenthe homesis so little, where there is dready more than one group home within
1,000 feet, or where the homes are so Smilar in nature or operation, under which arequest for a specid
use permit would fundamentdly alter the City’ spurposeof avoiding dustering and preserving the resdentia
character of certain neighborhoods.

Here, dlowing Thresholdstolocateat itschosenlocationwould not undermine the purposes behind

the City’s 1972 Zoning Code. Firg, the undisputed evidence shows that granting the specid use permit
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would not result in the sort of clustering that could prevent disabled persons from integrating into society
a large. Second, the undisputed evidence dso shows that Thresholds presence would not change the
resdentia character of the neighborhood in which it seeksto locate.

The Government presented extensive evidence that Thresholds' locating at its proposed location
would not result inclustering. The existing home on 14th Place and Thresholds' proposed location are not
on the same sreet, will function separatdly, and will serve dinicaly digtinct populations who will have little
opportunity to interact regardless of the physicd distance between them. Thresholds eight proposed
resdents have mentd illnesses, and will be working, engaged in work training, and going to school. The
exising home on 14th Place housesfive persons with devel opmenta disabilitieswho cannot evenleave the
home unattended. Two of the five residents are non-ambulatory, and four of the five suffer from severe
or profound menta retardation. The Government’s expert, Dr. Simpatico, found that the location of
Thresholds would not create aninditutional environment, and that the distance betweenthe two homes “in
no way compromises the treatment of either group.” 1t cannot be said that alowing two group homes 500
feet gpart but on separate streets, one of which houses only five persons who are generdly too disabled
to leave ther resdence, will “fundamentaly” dter the City’s Zoning Code,

In addition, courts have repeatedly reected the “anti-dugtering” judtification for spacing
requirements as incompatible with the FHAA, especialy where, as here, the burden of the quotafalson

the disadvantaged minority. See, eq., Larkinv. State of Mich. Dept. of Social Servs, 89 F.3d 285, 291

(6th Cir. 1996); Oconomowac Residentia Programs, Inc. v. City of Greenfidd, 21 F. Supp. 2d 941, 954

(E.D. Wis. 1998) (“[B]enign intentions on the part of lawmakers cannot judify lawswhich discriminate

agang protected groups.”); Children’s Alliance v. City of Bdlevue, 950 F. Supp. 1491, 1499 (W.D.
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Wash. 1997) (“ Courtsshould be wary of judtifications purporting to help members of the protected class,
the court should assess whether the benefits of the requirement ‘clearly’ outweigh the burdens”). Asthe
Sixth Circuit reasoned inLarkin, the FHAA protectsthe right of individuasto live in the resdence of their
choiceinthe community. If the statewere alowed to impose quotas on the number of minoritieswho could
move into a neighborhood in the name of integration, thisright would be vitiated. Larkin, 89 F.3d at 291.

The one court which has uphdd an anti-clustering judtification of a spacing requirement is

Familystyle of S. Paul, Inc. v. City of St. Paul, 923 F.2d 91 (8th Cir. 1991), upon which the City relies

heavily. Inthat case, the plaintiff attacked a anti-clustering ordinance onitsface, arguing that it was invdid
because it limited housing choices of the mentally handicapped and therefore conflicted with the language
and purpose of the FHAA. 1d. a 94. Here, the government does not challenge the City’s spacing
ordinance on its face, but rather how it is applied to Thresholds. Moreover, the plantiff in Familysyle
sought to add three new group homes to its eighteen exising group homes located on a Sngle campus,
yielding atota of twenty-one group homes housing 130 persons with mentad illness within an areaof one
and one-half blocks. Seeid. a 92. The Eighth Circuit found that it had been given no reason to believe
that the group home was incgpable of dispersng its group homes and integrating its dlients into the
community, suchthat the god of deinditutiondizationremained valid. 1d. at 95. Here, thereisno evidence
that Thresholds location would result in ingitutiondization, and the purpose of Thresholds request is
precisdly to integrate into the community. Moreover, even if Familysyle's reasoning did apply here, it is
of little weight. It was decided in 1991, shortly after the enactment of the FHAA. Subsequent decisions,

induding two courts of appedl, have expresdy rejected Familysyle' sandyss See Bangerter v. Orem City

Corp., 46 F.3d 1491, 1503 (10th Cir. 1995); Larkin, 89 F.3d at 290.

32



In response to the Government’ s facts and law, the City presented no evidence that granting the
specid use permit would result in “clustering” -- i.e., that those burdened by the ordinance would actudly
benefit fromit.* Instead, the City defendsitsdecision ontheideathat dlowing thisspecid use permit would
create a precedent suchthat dusteringwould become a problem, and that a50% reduction of the dispersa
requirement (i.e., withinlessthan 500 feet of another group home under a 1,000 foot spacing requirement)
is, by definition, “fundamentd.” Both of the City’s arguments are easly disposed of.

Firg, as noted, the only “precedent” set by this caseisthat the City must do what is required of it
under the FHAA, induding granting specia use permits whensuchan actionisreasonable. Whether future
specid use permits are reasonable and necessary will depend on the individud particular factud

circumstances of the request. See e.g., Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1104 (3rd Cir.

1996) (“The reasonable accommodation inquiry is highly fact-specific, requiring a case-by-case
determination.”). Morever, strict adherence to a rule on the basis that otherwise the “foot will be in the

door” to other group homesis not a sufficient basis upon which to deny apermit. See United States v.

Village of Marshdl, 787 F. Supp. 872, 879 (W.D. Wis. 1991) (“The public comments of the Board

members concerning their concernthat a subsequent additional community-based residentid facility would

be sought were not rdevant to its determination of the present facility.”). In Village of Marshdl, as here,

therewas no evidence presented that two relatively smal group facilities would create the type of density

which the legidature sought to avoid. 1d. The court noted that the FHAA will require that changes be

4 Importantly, the City offered no such evidence either to this court in response to the
Government’s mation for summary judgment nor in the ZBA, Planning Commission, or City Council’s
decisons to deny the permit, despite being required by City law to make written factud findings of the
reasons for the decision.
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madeto traditiond rules or practices if necessary to permit a person with handicaps an equa opportunity
to use and enjoy adwelling. Seeid.

The City cites Hemisphere Bldg. Co., Inc. v. Village of Richton Park, 171 F.3d 437 (7th Cir.

1999) for the proposition that a municipaity can be “chintzy” and demand srict adherence to its zoning
ordinances. In that case, the Seventh Circuit held that a municipality is not required to step on to a
“dippery dope’ by dlowing piecemedl rezoningisthat pavesthe way for further requestsfor rezoning, until
the land-use plan that generated the zoning is completdy eroded. 1d. at 439. However, as discussed
above, Hemisphere involved a faddly neutral ordinance, unlike the one involved here, and the Seventh
Circuit noted that the dengity requirement had “nothing to do with hostility to handicapped people” 1d.
Thelaw isdear that municipaities may not be so “chintzy” whendeding withfadaly discriminatory zoning
laws.

Second, the size of the requested waiver adone cannot determine whether it would result in a
“fundamentd dteration” of azoning code. The City has cited no case which suggests that the Sze of the
requested variance has anything to do with whether granting the permit would result in a “fundamenta
dteration” of the zoning scheme, and none of the cases cited by ether the City or the Government mention
the 9ze of the waiver indetermining whether it would result ina “fundamentd dteration.” Thecourts' lack
of focus onthe Sze of the waiver makes sense, given that the test for reasonablenessinthe Seventh Circuit
gpeaks to the fundamentd dteration of the zoning program as awhoale, not of one particular area.

The City aso admitted that granting Thresholds' request would not dter the resdential character
of the neighborhood. The City’s corporation counsel and Rule 30(b)(6) designee on the reasonable

accommodation issue, August Anzdmo, admitted that granting Thresholds' request would not ater the
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resdentid character of the neighborhood. Instead, Anezel o admitted that the only burdensthe City feared
in rgjecting the permit were adminigrative and financia. Those admissons are binding on the City

In sum, while granting Thresholds permit request would result in some dteration of the City’s
zoning scheme, the dterationwould not be fundamental. The FHAA attemptsto strike a balance between
municipdities interests in proper zoning and disabled persons ability to live where they choose by
requiring municipdities to bend their rules, so long as the bending does not fundamentaly dter the zoning
scheme. The City has presented no evidence that dlowing Thresholds to locate on its proposed location
would undermine that baance by resulting in afundamentd dteration of its zoning scheme.

ii. Undue Financid and Adminidrative Burdens

I nresponding tothe Government’ smotionfor summary judgment, the City“ combined” itsresponse
to the “fundamentd dteration” argument and the “undue financid burden” argument. Anzelmo, the City’s
Rue 30(b)(6) desgnee on the reasonable accommodation issue, testified that the requested
accommodation would not cause any of the specific problems identified in the City’s Zoning Code as
reasons for denying specia usepermits. Specificaly, Anezelo testified that the requested accommodation
would not pose any threat or danger to public hedth, would not interfere with the neighbors usng and
enjoying thar property, would not subgtantialy diminishor impair property vauesin the vidnity, would not
impede development or surrounding properties, would not pose problems of inadequate utilities, would not
pose problems with respect to ingress, egress, or parking, and would not cause more vehicular traffic than
agnglefamily home

In essence, the City argues that the precedent which would be created by granting Thresholds

specia use permit would create financid and adminigtrative burdens inthe formof increased litigationcosts
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gemming from other group home providers seeking specid use permits.  This argument is merdly a
restatement of the City’s “dippery dope” or “impermissble precedent” argument which this court has
aready rejected. Because the City offers no evidence of other finanda or adminidrative burdens, and
because the City’s Zoning Code plainly dlowsfor specid use permits for group homes to operate within
1,000 feet of another home, it cannot be said that granting Thresholds' request would result in any undue
financid or adminidrative burdens. The cogt of complying with the FHAA is not “undue.”

C. Benefit vs. Burden of Requested Accommodation

For dl the reasons outlined above, the cost to the City of granting Thresholds proposed
accommodation, if any, is negligible. The benefits to the proposed residents of Thresholds, on the other
hand, are many. As demondrated by the depostion testimony of Dr. Smpatico and as recognized by
Seventh Circuit case law, the benefits of group homes to disabled persons are numerous. In addition,
Thresholds purchased the property and invested time and effort in preparing to build a group home a its
chosen ste only after being informed by the City that the location was properly zoned for group homes.
Granting aspecia use permit would ensure that the money Threshol ds has already expended is not wasted,

and that Thresholds need not incur additiona costs to secure adifferent Ste® As such, the benefits of

5The City argues that the requested accommodation was somehow unreasonable because
Thresholdsdid not present extensive evidence of the benefits of the home to the Zoning Board and the City
Council. Thresholds did, however, present evidence of the benefits of the home to the ZBA and the
Panning Commission, who nonetheless denied the permit without providing written reasons for the denid,
as required by the City’s own law. The City Council likewise acted on the ZBA and Planning
Commisson’'s advice despite not knowing the reasons for the ZBA and Planning Commisson’s
recommendations and did not invite Thresholds to make a presentation to the City Council. Thresholds
was informed by the City that the property was properly zoned for agroup home and had no duty to inform
the City that it intended to go forth with itsproject. Thresholdshad noway of knowing that it might require
aspecia use parmit before bainginformed by the City that there was another group home within 1,000 feet
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granting the specia use permit to Thresholds and its resdents far outweigh the cogts to the City.

3. The City’s Offer of Another Parcdl of Land

The City contends that its offer to exchange Thresholds 619 West 15th Street property for a
parcel of land esawhere in the City was per se a reasonable accommodation. This argument is a
restatement of the City’ s argument that the Government has not shown that the 15th Street property was
necessary vis-avis some other parcel of land. As stated above, however, the FHAA speaks to and
protects disabled persons equa opportunity to use and enjoy “a’ dwelling. See Sec. I1.A.2.3, infrg; 42
U.S.C. §3604(f)(3)(B). Thelegidaive higory of the Act supports the focus on disabled persons’ right
to livein particular dwdlings, sating that the Act isintended to protect the ability of the disabled to livein
“the resdence of their choice.” 1988 U.S.C.C.A.N. 2173, 2185. And again, ascited above, the Seventh
Circuit has supported an interpretation that the FHAA protects disabled persons right to live in the

dwdling of ther choice, not some property withinthe community. See Erdman v. City of Ft. Atkinson, 84

F.3d 960, 963 (7th Cir. 1996). The City offers no evidence that the dternate parcel of land would better
serve Thresholds residents or is otherwise more “reasonable’ or “necessary” than Thresholds' proposed
location. In contrast, Thresholds presented evidencethat a change of site would delay the opening of the
home due to the HUD funding process, based on prior experiencewith asmilar land swep in the City of
Chicago. For these reasons, the City’s offer of another piece of land does not congtitute a reasonable
accommodation under the undisputed facts.

4. ConclusonRegarding City’ sRefusal to Allow Thresholdsto L ocate at its Desired

of its proposed location. As such, Thresholds in no way “sat on its rights’ such that its request was
unreasonable.
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Location

For dl the reasons stated, the City violated the FHAA by refusing to dlow Thresholds to locate
on its property at 619 West 15th Street. Thresholds is entitled to locate at 619 West 15th Street as a
meatter of right because there is no other “family community resdence” within 1,000 feet of the proposed
gte. The resdence dleged by the City to be a“family community resdence’ is actudly a“family” within
the meaning of the City’s 1972 Zoning Code. Evenif Thresholdsiswithin 1,000 feet of anexiding “family
community residence,” however, the City is required to make a reasonable accommodation in its zoning
lawsto dlow Thresholds proposed resdents to locate in the dwelling of their choice. The City failed to
make such areasonable accommodation by refusng to grant Thresholds a specia use permit to locate
within 1,000 feet of the exidting family community resdence. The specid use permit is both necessary to
amdliorate Thresholds proposed residents disabilities and reasonable because it will not result in a
fundamentd dteration of the City’s zoning scheme nor cause the City undue financid or adminigtrative
burdens. Based upon the undisputed facts, the Government’s motion for summary judgment on its

reasonable accommodation claim must be granted.

B. The City's 1998 Zoning Code

Inadditionto the Government’ s challenge to the City’ srefusd to dlow Thresholds to locate &t its
desired location, the City dso argues the City’s 1998 Zoning Code, enacted on December 21, 1998, the
same day the City Council voted to deny Thresholds specid use permit, violates the FHAA. The
Government challenges the fallowing provisons of the Zoning Code, which dl apply only to the group
homes of eight or fewer persons who require assistance or supervisoninday-to-day living: (1) that group
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homes “ occupy a detached single-family dweling’; (2) that group homes “be operated by a government,
religious or other non-profit entity”; (3) that group homes “occupancy shdl not exceed one person per
room”; and (4) that group homes undergo ingpections not required of any other resdentia properties.

The City opposes this motionon the basis that the Government does not have sanding to chdlenge
the 1998 Zoning Code and that the ordinance “does not discriminate onitsface againg group homes.” In
s0 arguing, the City mis-gtates the lawv of Government standing under the FHAA, citing standards which
aoply to private plantiff ganding. Whilethe City framesitsargument intermsof sanding, itisredly arguing
that the controversy with regard to the 1998 Zoning Ordinance is not ripe for adjudication because
Thresholds has not approached the City to make an application under the 1998 Zoning Code and the
Government has not shown that such an application would have been denied.®

Contrary to the City’ sargument, the Government does have explicit statutory sanding to chdlenge
the 1998 Zoning Code. The FHAA provides. “(a) Whenever the Attorney Genera hasreasonable cause
to believe that any person or group of persons is engaged in a pattern or practice of resstance to the full
enjoyment of any of the rights granted by this subchapter . . . the Attorney Generd may commence a civil
action in any appropriate United Statesdidtrict court.” 42 U.S.C. 8 3614(a). The Attorney General may
demondtrate the existence of a “pattern or practice’ of discrimination by showing the existence of a

discriminatory policy done. United Statesv. City of Parma, 494 F. Supp. 1049, 1095 (N.D. Ohio 1980).

Moreover, aplantiff may have sanding to chdlenge azoning ordinance evenif it has not yet been subject

The 1998 Zoning Code, like the 1972 Zoning Code, restricts group homes from locating within
1,000 feet of one another. There is thus no reasonto beieve that Thresholds' applicationfor aspecia use
permit would have been granted under the 1998 Zoning Code.
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to the actual enforcement of that ordinance. See Marbrunak, Inc. v. City of Stow, Ohio, 974 F.2d 43, 46

(6thCir. 1992). The Attorney Generad aso has statutory standing to bring suit under the FHAA whenhe
has reasonabl e cause to bdieve that any group of persons has been denied any of the rightsgranted by this
subchapter and such denial raises an issue of generd public importance. 42 U.S.C. 8§ 3614(a).

Here, the Government has dleged and supported bothtypes of statutory sanding. Contrary to the
City’ sassertion, the 1998 Ordinanceisfaddly discriminatory. Onthefaceof the Code, different standards
apply to group homesthan to families and other groups living together. As the Seventh Circuit hasnoted,
there are many zoning procedures which are impermissible under the Act ether as written or as applied.

United Statesv. Village of Pdline, 37 F.3d 1230, 1234 (7th Cir. 1994) (citing Marbrunak, 974 F.2d at

46). Stautes that Sngle out for regulation group homes for the handicapped are facidly discriminatory.

Larkinv. Mich. Dept. of Socia Servs., 89 F.3d 285, 290 (6th Cir. 1996). As such, the Attorney General

had reasonable cause to believe that the City was engaged in a“pattern or practice’ of discrimination by
virtue of enacting the 1998 Zoning Code alone. The Attorney General also had reasonable causeto believe
that Thresholds' proposed residents had been denied rights under the FHAA and that the denid, together
with the enactment of the 1998 Zoning Code, raised an issue of generd public importance.

Courts have differed inthe level of scrutiny they apply tofaddly discriminatory statutes. The Eighth
Circuit has ruled that tatutes which discriminate on ther face againgt disabled persons are subject to a

rationa bass scrutiny, i.e, they will be uphed if they are rationdly related to a legitimate government

objective. See Familydyle of St. Paul, Inc. v. City of St. Paul, 923 F.2d 91, 94 (8th Cir. 1991). The
Sixthand Tenth Circuits have subjected such statutes to a higher form of scrutiny, reasoning that “in order

for faddly discriminatory statutesto survive a chdlenge under the FHAA, the defendant must demonstrate
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that they are warranted by the unique and specific needs and abilities of those handicapped persons to

whom the regulations gpply.” Larkin, 89 F.3d at 290; see also Bangerter v. Orem City Corp., 46 F.3d

1491, 1503-04 (10th Cir. 1995). The Seventh Circuit has never articulated a standard under which to
assess such satutes, but has stated that “a procedure may not be required only of the handi capped but not

of other people.” Village of Pddine, 37 F.3d at 1234. Given that admonition, thiscourt believesthat the

Sixth and Tenth Circuits tests for facidly discriminatory laws are more in line with the language and
purposes of the FHAA thanthe test employed by the Eighth Circuit. Accordingly, the chalenged portions
of the City’ s1998 Zoning Code cannot survive unlessthey are warranted by the specific needs and abilities
of those handicapped persons to whom they apply.

1. Chalenged Portions of 1998 Zoning Code

The City placed its eggs dmost entirdy in the standing argument, and makes only a haf-hearted
attempt at defending the provisions of the 1998 Zoning Code chdlenged by the Government. In addressing
each of the challenged provisons, the City did not put forth any evidence nor atempt to argue that the
provisons are somehow tail ored to the needs of disabled persons. Instead, the City’ sresponse boilsdown
to generdizations about disabled persons. In the end, the City does not raise a genuine dispute that any
of the four chalenged provisons are warranted by the specific needsand ahilities of the persons to whom
they apply.

a Detached Single-Family Dwelling Requirement

The 1998 Zoning Code requires that group homes “occupy a detached single-family dweling,
which is consgtent in type and generd outward appearance with other residencesin the areawhere it is

located.” Despite recognizing that group homes are the functiond equivaents of families, the 1998 Zoning
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Code limitsthe type of structure that group homes, but not other families, may occupy. Theprovisondso
has the effect of exduding group homes from locating anywhere but in sngle-family aress of the City,
because the angle-family dwellings must be consstent intype and outward appearance to other residences
inthe area.

Under the 1998 Zoning Code, familiesand groups of non-disabled unrelated personsliving in the
City may occupy duplexes, town homes, and apartment buildings and are not restricted to single-family
neighborhoods. The City has proffered no evidence to demondtrate that there is something unique about
disabled persons that judtifieslimiting their choice of dwelling types or neighborhoods, and commonsense
showsthat there isnone. There is nothing about the outward gppearance of a group homethat istailored
to that home's ability to serve its dients needs. The City’s argument that “group homes’ should be
required to look like “homes’ isridiculous. “Homes’ do not only “look like” single-family detached
residences. They dso look like gpartments, town homes, duplexes, and other dwellings. As such, the
detached single-family requirement violates the FHAA.

b. Non-Profit Provider Requirement

The 1998 Zoning Code aso contains a requirement that “the facility shall be operated by a
governmentd, rdigious, or other non-profit agency.” Under this section, for-profit providers are barred
from locating group homesanywhereinthe City as a permitted use. Thislimitation on ownership goplies
only to group homes. The Sixth Circuit rgected a law which limited the number of residents for-profit
providers could houseinagroup home but did not limit the number of residents non-profit providerscould

house. See Smith & Lee Associates, Inc. v. City of Taylor, 102 F.3d 781, 796 (6th Cir. 1996) (finding

that occupancy limit on for-profit group homes serving the ederly disabled guarantees a negligible or
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negdive rate of return for investors, such that demand outstripped the existing supply of such homes and
there would not be sufficient housing for the disabled residents in the city). Here, the City has enacted a
far moreredtrictive complete ban onfor-profit providers. In defense of that action, the City merely argues
that “it isnot aviolation of the FHA[A] for the City to require that group home providers should not profit
from the handicapped people they are atempting to serve.” The FHAA does not require group home
providersto give away ther services, to operate at aloss, nor to declare a particular tax status. If it did,
there would be far fewer residences for disabled persons than there presently are. The City pointsto no
evidencethat for-profit group home providers are any lessadept at providing care for disabled individuas
than their non-profit equivdents. As such, the City has failed to present a genuine dispute that the banon
for-profit providersis tailored to the specific needs of disabled individuas.

C. One Person Per Room Reguirement

The 1998 Zoning Code provides that “occupancy shdl not exceed one person per room.”
Nowherein the Code is the one-person-per-room restriction gpplied to persons without disabilities. In
defense of this provison, the City states only that “thereis nothing improper about not alowing group home
operatorsto place their resdents in cramped conditions.” That may be true, but the 1998 Code does not
gpeak to cramped conditions. Rather, for example, two disabled persons sharing a massive roomwould
violate the 1998 Zoning Code, while eight siblings or five unrdated individuds sharing a tiny room would
not. Common sense suggests that some disabled persons may even benefit from sharing a room with
another disabled individua. The City points to no evidence of the specific needs of disabled individuas to
support such adraconian facidly discriminatory maximum dengty requirement.

d. | ngpection Requirements
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The 1998 Coderequires*[a] ningpectionby the code enforcement department ensuresthat exising
building code requirements for residences are met prior to any occupancy or re-occupancy.” The Code
does not require this type of ingpectionfor any other resdential use. Cities are permitted to enact laws for
the purpose of protecting hedth and safety of its resdents. However, those types of laws are legitimate

only inthat they “ordinarily apply uniformly todl residentsof dl dwelingunits” City of Edmondsv. Oxford

House, Inc., 514 U.S. 725, 732, 115 S.Ct. 1776, 1781 (1995). Here, the “hedlth and safety” ordinance

enacted by the City applies only to disabled persons, and is in no way tied to their particular needs. As
noted by the Government, group homesare operated by providerswho must be licensed, and are operated
by non-disabled personnel whose function it is to protect the hedth and safety of the residents. The City
has presented no evidence that disabled persons are more likdy to move into unsafe dwellings, and thus

is not tailored to the needs of disabled persons.

2. Variance Procedures

The City takesthe poditionthat, whatever flaws the 1998 Zoning Code may contain, group homes
that do not meet its requirements can apply for a reasonable accommodations through the variance
procedureinthe 1998 Code. However, the expresslanguage of the FHAA statesthat “ any law of aState,
apolitica subdivison, or other suchjurisdictionthat purportsto require or permit any action that would be
adiscriminatory housing practice under this subchapter shdl to that extent beinvdid.” 24 U.S.C. § 3615.

In Marbrunak, Inc. v. City of Stow, 974 F.2d 43 (6th Cir. 1992), the Sixth Circuit rgjected a city’s

argument that an ordinance was not facidly discriminatory because it could be talored to the individud

needs of the resdentsthrough the variance procedures. “[T]he variance procedure provided by thecity’s
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zoning code cannot be said to save the ordinance by satisfactorily individudizing its safety requirementsto
the needs and ahilities of the resdents of plaintiff’'shome.” 1d. a 48. Similarly, here the City has offered
no guiddines by which a request for a variance would be granted, and the Code places the burden on
disabled individuds to gpply for variances under afaddly discriminatory law. Regardiessof theavailability
of variances, the four chalenged provisons of the 1998 Zoning Code violate the FHAA on their face.

For dl the reasons stated, the four challenged provisions of the City’s 1998 Zoning Code violate
the FHAA onthar face, and therefore mugt be enjoined. The Government’ smotion for summary judgment
onitsdamthat the 1998 Zoning Code violates the FHAA is granted. The City istherefore enjoined from
enforcing the following provisons of the 1998 Zoning Code: (1) that group homes “occupy a detached
angle-family dwelling”; (2) that group homes “be operated by agovernment, religious or other non-profit
entity”; (3) that group homes* occupancy shdl not exceed one person per room”; and (4) that group homes
undergo inspections not required of any other residentia properties.

[1. The City’ s Motion for Summary Judgment onthe Government’s Intentiona Discrimination Clam

The City filed a crossmotion for summary judgment on the Government’s reasonable
accommodation clam and the Government’ s chdlenge to the City’ s 1998 Zoning Code. However, for dl
the reasons stated above, this court is granting the Government’ s motion for summary judgment on those
cdams. Accordingly, the City’ smotion for summary judgment onthosetwo clamsisdenied. TheCity dso
moved for summary judgment on the Government’s intentiond discrimination clam, arguing that the
Government has presented no admissble evidence that the City’s decision-makers were driven by a
discriminatory motive.

Contrary to the City’s argument, the Government has presented extensive evidence, both direct
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and drcumdantid, that the City’ sdecision-makerswere drivenby discriminatory motivesin voting to deny
Thresholds specia use permit. The Seventh Circuit has repeatedly held that, due to the difficulty of
proving a subjective state of mind, cases invaving mativation and intent are usudly not appropriate for

summary judgment. See Lac Du Flambeau Band of Lake Superior Chippewa Indians v. Stop Tresty

Abuse-Wisconsin, Inc., 991 F.2d 1249, 1258 (7th Cir. 1993). In light of this standard, the Government

has come forward with more than suffident evidence to create a genuine dispute as to whether the City
acted with discriminatory animus in voting to rglect Thresholds specid use permit. The City’sfailureto
make any written factud findings or statement of reasons for denying the permit, despite being required by
itsown law to do so, and the substantia community opposition voiced to the City done are sufficient to
rase a genuine dispute on this issue.  Accordingly, the City’s motion for summary judgment on the
Government' sintentiond discrimination clam must be denied.

CONCLUSION

For dl the reasons gtated, the City’ s motion to strike is DENIED. The Government’s motion for
partiad summary judgment is GRANTED. The City’s motion for summary judgment is DENIED in its
entirety. Judgment is granted in favor of the Government on its reasonable accommodation claim and on
its chdlenge to the City’s 1998 Zoning Code. This court findsthat the City violated the FHAA by failing
to reasonably accommodate Thresholds, and the certain provisions of the 1998 Zoning Code violate the
FHAA. The Government has conceded that adecision by this court that the City has unlawfully prevented
Thresholds from building its group home obviates the need for a ruling on the United States' claim of
intentiond discrimination, and has requested that this court enjoin the City from enforcing the faciadly

unlawful requirementsfor group homesinits1998 Zoning Code. The City isthus enjoined from enforcing
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those four provisions of the 1998 Zoning Code, as outlined in this courts order. The City is aso
permanently enjoined fromforbidding Thresholdsto build its group home at itsdesired location, 619 West
15th Street in the City of Chicago Heights. There being no just reason for delay, the clerk is directed to
enter judgment in favor of plantiff the United States of Americaand againg the City of Chicago Heights
on the Government’ s dlams for injunctive and declaratory rdlief. This case is set for report on status on
April 24, 2001 at 9:00 am.

ENTER:

JAMES F. HOLDERMAN
United States Didtrict Judge

DATE: March 21, 2001
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